decline to execute a letter of request if it believes its "sovereignty or security would be prejudiced thereby." 8 Second, signatory states may declare under Article 23 of the Convention that they "will not execute Letters of Request issued for the purpose of obtaining pre-trial discovery of documents as known in Common Law countries." 9 As described below, most signatories have made some sort of reservation under Article 23.
After an initial period of calm, the Convention became the subject of frequent litigation in the United States. The principal issue in this litigation has been the "exclusivity" of the Convention-whether and when U.S. litigants must use the Convention's procedures rather than the more customary route of direct U.S. discovery under the Federal Rules of Civil Procedure or its state counterparts. 10 Three possible answers to this question emerged in the United States." First, the Convention might be the exclusive means for obtaining evidence located in a Convention signatory state. Under this view, local discovery provisions, including the Federal Rules of Civil Procedure, are preempted by the Convention. Several signatories to the Convention take this position. 12 Second, courts might be obliged in some circumstances to make "first-use" of the Convention in obtaining evidence from signatory states.
Derived from the doctrine of international comity, this requirement might take the form of either a generally applicable rule or be satisfied through an ad hoc comity analysis in particular cases. 3 Third, the Convention might simply be inapplicable to evidence-taking from parties subject to the court's personal jurisdiction. Under this view, the Convention would apply only to discovery from nonparty witnesses. 14 In Soci~tg Nationale Industrielle Agrospatiale v. United States District Court for the Southern District of Iowa, 5 the Supreme Court resolved the exclusivity debate within the United States. 16 The Court held unanimously that the Convention was not the exclusive means of obtaining evidence located in a signatory state. Nonetheless, all nine Justices agreed that international comity required first-use of the Convention, at least in some cases. The Agrospatiale court divided sharply, however, over the precise meaning of the comity doctrine. Five justices held that comity required only an ad hoc, case-by-case balancing of foreign and U.S. interests, whereas four Justices concluded that comity imposed a general first-use requirement. 7 According to the majority, the Convention provides only optional procedures and does not "require any contracting [s] tate to use" these procedures. 8 The majority nevertheless held that international comity required lower courts to consider a variety of factors on a case-by-case basis in determining whether to require first-use of the Convention, including: (1) U.S. sovereign interests; (2) the sovereign interests of the relevant foreign state; (3) the likelihood that resort to the Convention's procedures would be effective; (4) the breadth and intrusiveness of the requested discovery; and (5) the special difficulties that foreign litigants encounter in responding to U.S.-style discovery. 9 The Court flatly refused to provide further guidance: "We do not articulate specific rules to guide this delicate task of adjudication." ' 20 Four dissenting Justices preferred a general rule of first-use of the Convention, subject to a futility exception. The dissent thought that " [t] he principle of comity leads to more definite rules than the ad hoc approach endorsed by the majority," 2 1 and it warned that the Court's ad hoc comity analysis "will be performed inadequately and that the somewhat unfamiliar procedures of the Convention will be invoked infrequently. 
III

CONFLICTING NATIONAL POLICIES IN TRANSNATIONAL DISCOVERY DISPUTES
Conflicting national interests underlie the debate over the Convention's exclusivity. On the one hand, the United States regards broad, expeditious, party-directed discovery of materials located abroad as essential to fair international civil litigation in U.S. courts. On the other hand, many foreign nations see coerced discovery of materials on their territory as violative of both national sovereignty and local privacy expectations, because their domestic systems permit significantly narrower "discovery" and do not grant litigants a substantial role in the process. Collisions between these U.S. and foreign national approaches have been frequent and sharp: "No aspect of the extension of the American legal system beyond the territorial frontier of the United States has given rise to so much friction as the requests for documents in investigation and litigation in the United States." 23
A. U.S. Objectives and Interests in Transnational Discovery Disputes
The United States has significant interests in transnational discovery disputes. In summary, the U.S. objectives are: (1) to enable litigants in U.S. courts to obtain customarily broad U.S.-style discovery; (2) to enable litigants in U.S. courts to obtain such discovery expeditiously and economically; and (3) to ensure that opposing litigants in U.S. courts enjoy equal discovery opportunities.
In Agrospatiale, the U.S. Government's amicus curiae brief argued that "[t]he central domestic interest is generally the same in any international discovery dispute: The United States has a fundamental obligation to assure that domestic litigants are afforded adequate opportunities to adjudicate their claims., 24 The U.S. Government further asserted that this interest has long included the right to obtain discovery that is unusually broad by international standards.' Thus, U.S. procedural rules permit discovery of all nonprivileged material relevant to the subject matter of the parties' dispute, including material that will not be admissible as evidence. 26 A closely related U.S. interest concerns obtaining discovery efficiently. Again, the U.S. Government's amicus brief in Agrospatiale observes that "the 23. RESTATEMENT In turn, the Agrospatiale court emphasized the need for prompt discovery and commented that "the Letter of Request procedure authorized by the Convention would be unduly time consuming and expensive." 2 8 Similarly, post-Agrospatiale decisions have emphasized the importance of efficient discovery. 29 Finally, the United States has an interest in ensuring equal discovery opportunities. In particular, foreign litigants should not be able to make use of broad U.S. discovery mechanisms while invoking the Convention to avoid direct U.S. discovery of their own materials located abroad. The Court in Agrospatiale advanced this very point: a rule of first-use of Convention procedures would produce an "unacceptable asymmetr[y]" because "within any lawsuit between a national of the United States and a national of another contracting party, the foreign party could obtain discovery under the Federal Rules of Civil Procedure, while the domestic party would be required to resort first to the procedures of the Hague Convention." 3°B .
Foreign Objectives and Interests in Transnational Discovery Disputes
Foreign interests in transnational discovery disputes in U.S. courts have thus far been expressed through resistance to extraterritorial U.S. discovery. The fundamental foreign objections to U.S. extraterritorial discovery are (1) its breadth, inevitably described abroad as allowing "fishing expeditions", and (2) its failure to involve local judicial officials.
First, foreign nations-both civil and common law-object to the breadth of U.S. pre-trial discovery. As described above, U.S. procedural rules permit coerced discovery of all material relevant to the parties' dispute. The scope of evidence-taking in civil cases in virtually all foreign nations-including 27. Brief for the United States as Amicus Curiae at 22, Agrospatiale (No. 85-1695). The U.S. Government's brief contained a section describing the experiences of the Securities and Exchange Commission (the "SEC") in using the Convention. Among other things, the SEC complained about delays that it had encountered when foreign deponents resisted discovery and about the amounts of information that it received. 36 and Article 23 reservations. France, for example, has enacted blocking legislation that seeks to "prohibit 'legal tourism,' that is, unfocused demands for documents by foreign lawyers acting without court supervision." 37 In addition, both the United Kingdom and Germany have refused to execute letters of request under the Convention and letters rogatory seeking broad, U.S.-style discovery. 38 Second, many foreign nations also object to the manner in which extraterritorial U.S. discovery is conducted-particularly the fact that it is largely controlled by private litigants rather than by a judicial authority. Many countries' approaches to factual investigation in connection with litigation differ significantly from the U.S. method. 39 In many civil law nations, the investigation of factual matters is largely controlled by the trial judge; the litigants' attorneys are not expected, nor able, to play the role in "discovery" that U.S. litigators do. These nations regard judicial supervision of the discovery of materials located on their territory as important to their national sovereignty and as a necessary safeguard for nationals against undue coercion.' Other nations have adopted similar reservations, including Cyprus, Denmark, Finland, the Netherlands, Norway, Singapore, and Sweden."
There has been a significant, but by no means unanimous, movement away from unqualified Article 23 reservations toward partial reservations." France, for example, initially adopted an unqualified reservation under Article 23, 4 but subsequently modified its declaration to permit a measure of pre-trial document discovery, if "the requested documents are limitatively enumerated in the letter of request and have a direct and clear nexus with the subject niatter of the 46. At the time of its accession, France declared that "in application of Article 23, it will not execute Letters of Request issued for the purposes of obtaining pre-trial discovery of documents as known in Common Law countries." Convention, supra note 41, at n.8. litigation., 47 Other Convention signatories have made similar modifications,' and Germany has for some time been moving toward implementation of a partial reservation. 49 In practice, even partial Article 23 reservations have posed substantial obstacles to customary U.S.-style discovery. Experiences in the United Kingdom provide a good example. The execution of letters of. request under the Hague Evidence Convention in the United Kingdom is governed by the Evidence (Proceedings in Other Jurisdictions) Act, 5° 1975, which was enacted to implement the Convention. Among other things, the Act (and in particular, section 2(4) of Orders issued under it) permit execution of letters of request only as to "particular documents specified" in such letters. 5 These decisions make it clear that the scope of discovery that English courts are willing to provide under the Convention is significantly narrower than the scope available under U.S. procedural rules. I do not think that by the words "separately described" Lord Diplock intended to rule out a compendious description of several documents provided that the exact document in each case is clearly indicated.... [A]n order for production of the Respondent's "monthly bank statements for the year 1984 relating to his current account" with a named bank would satisfy the requirements of the paragraph, provided that the evidence showed that regular monthly statements had been sent to the respondent during the year and were likely to be still in his possession. But a general request for "all the respondent's bank statements for 1984" would in my view refer to a class of documents and would not be admissible. The second test of particular documents is that they must be actual documents, about which there is evidence which has satisfied the judge that they exist, or at least that they did exist, and that they are likely to be in the respondent ' According to the magistrate, these factors made it clear that the defendants had not met their burden of showing that discovery should proceed pursuant to the Convention. 66 Although lower U.S. courts have generally refused to require first-use of the Convention, they nonetheless appear to have treated direct extraterritorial discovery from Convention signatories differently from other types of U.S. discovery. In particular, some lower courts have refused to enforce discovery demands under U.S. law as extensively as they otherwise would. These 60. Id. at 391. 61. Id. The court's attitude towards foreign sovereign interests was consistent with that in Agrospatiale: "The lesson of comity is that neither the discovery order nor the blocking statute can have the same omnipresent effect that it would have in a world of only one sovereign. The blocking statute thus is relevant to the court's particularized comity analysis only to the extent that its terms and its enforcement identify the nature of the sovereign interests in nondisclosure of specific kinds of material." 482 U.S. at 545 n.29.
62. The court continued: "Defendants cite no reasons how the specific discovery sought by Benton implicates any specific sovereign interest of Sweden. Lower U.S. courts have uniformly required use of the Convention for extraterritorial discovery from persons not subject to party discovery or to subpoena service. In Orlich v. Helm Bros., Inc., 7° for example, the New York Supreme Court, Appellate Division, required that discovery from a foreign nonparty witness proceed pursuant to the Convention. "When discovery is sought from a nonparty in a foreign jurisdiction, application of the Hague Convention ... is virtually compulsory." 71 Indeed, in cases where a nonparty witness is not subject to U.S. subpoena power, the Convention is generally the only feasible means of obtaining coercive discovery. Rule 45 of the Federal Rules is generally understood as imposing territorial limits on the service of subpoenas such that foreign witnesses, who cannot be served within the United States, are beyond the rule's subpoena power. 72 Where a Rule 45 subpoena is not available, the Convention ordinarily provides the only effective way to compel discovery from a nonparty witness.
Lower U.S. courts have also required resort to the Convention for discovery-from a party or otherwise-that formally occurs on foreign territory. For example, lower courts have rarely ordered depositions or plant inspections 71. Id. at 14. It is not clear from the court's opinion whether use of the Convention was ordered as a matter of comity or instead was necessary because direct discovery was not available against the nonparty witness.
72. See BORN & WESTIN, supra note 3, at 357-60. U.S. nationals are subject to more expansive subpoena power. 28 U.S.C. § 1783 (1988). 'Discovery from nonparty witnesses subject to § 1783 would presumably continue to be available, notwithstanding the witnesses' location in a Hague Evidence Convention signatory, although the Agrospatiale comity analysis might limit or otherwise affect that discovery.
on the territory of an objecting foreign state, requiring instead use of the Convention. 7 3 Largely in reaction to extraterritorial U.S. discovery, a number of foreign states have enacted "blocking statutes." These laws forbid private parties from making information available for use in foreign legal proceedings. 7 4 In turn, U.S. courts have reaffirmed their power to order extraterritorial discovery-notwithstanding the fact that such discovery requires foreign parties to violate the law of their own countries. 7 United States courts, troubled by the imposition of conflicting legal requirements on private parties, have turned to notions of international comity to moderate the reach of extraterritorial discovery orders. 76 But there remain a significant class of cases in which U.S. courts will sanction private parties for failing to obey U.S. discovery orders, notwithstanding the existence of conflicting foreign blocking statutes.
The reactions of affected parties suggest that in attempting to please everyone, A&ospatiale has not satisfied anybody particularly well. The least satisfied constituency has been U.S. trial courts, who have found the ad hoc declined to set forth specific rules to guide" decisions on extraterritorial discovery. 77 Another trial court openly refused to follow the Court's ad hoc comity analysis, instead adopting Justice Blackmun's concurring and dissenting opinion. 78 Yet another judge agreed with this rejection of the majority's analysis, but reluctantly concluded that he was bound by the Court's decision. 79 These criticisms are not surprising. The Arospatiale decision adopted a comity analysis that incorporates an indeterminate number of poorly defined
variables into an open-ended balancing test, without indicating priorities. Most significantly, the Court's opinion in Agrospatiale provides virtually no guidance on how the various relevant factors bear on the ultimate resolution of discovery disputes. The Court is simply silent on how much weight to attribute to foreign sovereign interests or to U.S. interests, and on when particular balances between national interests mandate first-use of the Convention. As others have observed, the analysis "leaves lower courts, and therefore litigants, quite adrift in deciding what weight to assign the Convention" and "when and where the Convention deserves priority. ' Foreign states are also dissatisfied with the current Agrospatiale analysis. France, Switzerland, and Germany appeared as amici curiae before the Supreme Court in Agrospatiale, arguing that the Convention was intended to be exclusive. Although they were probably wrong in this contention, these states were naturally disappointed by the Supreme Court's decision. To an extent, their disappointment has increased as U.S. lower courts ignore the Convention's procedures with greater frequency.
Finally, U.S. litigants also have grounds for dissatisfaction with the Agrospatiale analysis. The open-ended comity analysis imposes material costs on both plaintiffs and defendants. Both parties must pay for an unproductive exploration of competing national interests and foreign law. Moreover, U.S. litigants seeking discovery from nonparty witnesses continue to confront broad Article 23 reservations and recalcitrant foreign courts. And parties seeking extraterritorial discovery typically are dissatisfied by the fairly unpredictable "streamlining" of their requests. Furthermore, U.S. litigants who obtain judgments based upon direct U.S. discovery-rather than discovery pursuant to the Convention-may have difficulty enforcing their judgments abroad. The clear intent of the drafters of this proposal was to adopt the first-use requirement urged by Justice Blackmun's concurring and dissenting opinion in Agrospatiale. That is, in seeking discovery of materials located within a Hague. Convention signatory, litigants would be obliged first to "employ" the "discovery methods agreed to in such treaty," unless they were "inadequate or inequitable." The explanatory notes accompanying this proposal elaborated its purpose: "to reflect the policy of accommodation to internationally agreed methods of discovery expressed" ' in Justice Blackmun's concurring and dissenting opinion in Agrospatiale. If "certain methods of discovery have been approved for international use, positive international relations require that these methods be preferred." ' 3 The Committee did not confront significant uncertainties that would have attended efforts to apply its formula in the context of existing Article 23 reservations. Most unclear was how the Advisory Committee's proposal would have applied to discovery from nations with partial Article 23 reservations. In particular, it was not apparent whether the availability of limited discovery, as, for example, in the United Kingdom, would have been deemed "inadequate or inequitable" within the meaning of the Advisory Committee's new Rule 26. If not, then U.S. litigants would have faced very substantially reduced discovery opportunities. If so, then the Convention would have continued to play relatively little part in transnational discovery because of the existence of either partial or unqualified Article 23 reservations in most signatory states. Moreover, even if the Committee had taken a position, it would have either required use of the Convention notwithstanding existing Article 23 reservations, which would have frustrated significant U.S. interests, or permitted direct discovery which would have frustrated significant foreign interests.
At best, the Advisory Committee's proposal might have provided the framework for a dialogue or negotiation between foreign states and U.S. courts concerning use of the Convention: the revised Rule 26 would have created a more explicit incentive for foreign states to permit "adequate" discovery and would have allowed U.S. courts to require first-use of the Convention when this requirement was satisfied. In some respects, Agrospatiale may be seen as having established a similar framework. There are at least three difficulties with this approach. First, the bargaining process was not likely to produce positive results, because it lacked transparency and reliability: foreign states cannot be confident that significant concessions will end direct U.S. discovery. Second, since U.S. judicial decisions are discrete, sporadic statements based on particular facts, they do not foster reliability. And finally, district judges, with their natural focus on deciding individual cases and controlling their dockets, are not 81 Discovery at a place within a country having a treaty with the United States applicable to such discovery shall be conducted by methods authorized by the treaty unless the court determines that those methods are inadequate or inequitable and authorizes other discovery methods not prohibited by the treaty. ' The new proposal applied only to discovery that was to be formally conducted "on" the territory of a Convention signatory; examples of this include depositions on foreign territory and inspections of facilities located on foreign territory. The new proposal purportedly would not have applied to the production of documents at a place within the United States (even if the documents had been brought there from abroad) nor to a deposition conducted in the United States (even if the deponent had traveled there from abroad)."
This proposed revision to Rule 26 immediately met with vigorous criticism. The most serious opposition came from foreign signatories to the Hague Evidence Convention-notably the United Kingdom and Switzerland. Both nations filed diplomatic notes with the U.S. Department of State, focusing on the new proposal's authorization for coercive discovery to be formally conducted on foreign territory. 86 This criticism was plainly correct. It has long been accepted that public international law forbids one state from exercising governmental enforcement jurisdiction within the territory of another state without its consent. (Feb. 20, 1991 ) (on file with author). Among other things, the British note said: under the proposed amendments, "a U.S. court might order the holding of a deposition in a foreign country even if doing so were in violation of that country's law or policy. The British Government would consider such an approach to be inconsistent with international law and comity and unacceptable." is universally recognized, as a corollary of state sovereignty, that officials of one state may not exercise their functions in the territory of another state without the latter's consent." 7 It is equally well-settled that conducting formal discovery procedures, such as depositions or plant inspections, on foreign territory would violate this restriction on enforcement jurisdiction. The U.S. Government has generally accepted this position.' In its amicus curiae brief in Club Mediterranee, S.A. v. Dorin, the United States declared that "[u]nder established principles of both domestic and international law ... American courts are precluded from ordering anyone to participate in discovery proceedings in the territory of a foreign state absent that state's consent, wholly independent of the Evidence Convention." 9 Indeed, as early as the 1870s, the United States recognized foreign states' concerns about formal discovery proceedings occurring on foreign territory. For example, in 1874 several German diplomatic notes protested against U.S. government officials seeking to take sworn testimony within Germany from German nationals for use in U.S. judicial proceedings.° The United States replied that the evidence was taken by U.S. court-appointed commissioners and that all nations had an interest in facilitating transnational evidence-taking. Germany replied that where the U.S. "system for taking testimony is to be put in force in a foreign country ... then, according to international law, it can only take place with such limitations and under such restrictions ... as is provided by the existing law-forms of the respective foreign countries." 9 1 Germany went on to say that German courts would comply "very cheerfully" with a "letter 87. RESTATEMENT 90. Letter from Mr. von Billow to George Bancroft (June 24, 1874), in PAPERS RELATING TO THE FOREIGN RELATIONS OF THE UNITED STATES 446 (1874). One note described a visit by a U.S. viceconsul and an Assistant U.S. Attorney to a German company in Germany seeking, sworn testimony; when this was refused, the U.S. officials threatened that U.S. compulsory process would be issued and that the German company's U.S. business would suffer. The German note described this as a "trespass irreconcilable with the lawful rights and duties of the German authorities. rogatory," which it characterized as "the proper means to harmonize with our institutions and laws any necessity of American courts ... for the taking of testimony in Germany." The United States did not appear to object to this resolution. 9 The Advisory Committee's revised proposal authorized, and indeed specifically invited, district judges and magistrates to ignore these settled principles of international law and to order that formal evidence-taking proceedings be conducted on foreign territory. Under the proposal, when use of the Hague Evidence Convention for discovery "at a place within a foreign [signatory] country" would be "inadequate or inequitable," a district court could "authorize other discovery methods not prohibited" by the Convention. 93 Of course, U.S. courts could have been expected to exercise restraint in ordering discovery on foreign territory in violation of foreign law; as discussed above, apparently without exception, they had refused to issue such orders even before the Advisory Committee's proposal. And, given the very real threat of foreign criminal or civil penalties, most U.S. lawyers would be very reluctant to participate in unauthorized coercive discovery on foreign territory. 9 4 All of this suggests that the Advisory Committee's proposal probably would not have dramatically altered existing treatment of discovery that is formally conducted on foreign territory. But it is also possible that by prominently mentioning the possibility of ordering coercive discovery on foreign territory and by implying that no fundamental international law or other objections to such discovery existed, the amended blackletter language of Rule 26 would have had some effect on existing practice.
More importantly, the Committee offered no affirmative reasons to authorize evidence-taking on foreign territory in violation of international law. Almost all such discovery could be conducted in the United States-without violating international law-by requiring deponents, documents, or other materials to be transported to this country for depositions or production. In comparison, by formally conducting discovery on foreign territory, the United 92. Other nations encountered similar difficulties. For example, during the 19th century, an English barrister was imprisoned after he attempted to take testimony from witnesses in Germany pursuant to an English High Court commission, but without the supervision of Germany judicial authorities. A.
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93. The Convention does not itself prohibit discovery of any sort-either on U.S. or foreign territory. Rather, as interpreted in Agrospatiale, the Convention affirmatively establishes various discovery mechanisms, without forbidding reliance on other means. The Convention's treatment of evidence-taking by consuls and commissioners does, however, suggest how the signatories viewed discovery formally occurring in another state's territory. The Convention contains detailed provisions that permit a commissioner or consul appointed by the requesting state to take evidence within a requested state. This departure from ordinary territorial limitations on enforcement jurisdiction was allowed, however, only with the consent of the requested state, on whose territory the proceeding was to occur. States would obtain little additional information while incurring all of the costs that accompany deliberate violations of international law and foreign territorial sovereignty.
The Advisory Committee's revised proposal also failed to address the most significant problems resulting from the Agrospatiale decision. In its revised form, the proposal did not directly address discovery "from" a foreign signatory state-such as requests for documents that are located abroad but that would be produced in the United States. By its own terms, the proposal dealt only with discovery "at a place within a foreign country," and not with discovery that formally occurred in the United States. 95 The Advisory Committee Notes made this clear: "this rule does not apply to discovery of documents and things from parties who are subject to the court's personal jurisdiction and who may be required to produce such materials at the place of trial." ' 96 Nonetheless, the Committee's proposed revision could have had an indirect effect on discovery "from" foreign signatory states. The revision reflected a weighing of U.S. and foreign sovereign interests like that required by Arospatiale's comity analysis. In this balancing process, U.S. interests in adequate and equitable discovery outweighed foreign interests-even where discovery was to occur on foreign territory in violation of foreign law. This proposed ordering of priorities would inevitably have reshaped Arospatiale's interest-balancing framework, in cases involving discovery from foreign states, by decreasing the relative significance of foreign interests. ' The likely message of the revision for lower courts would have been: U.S. interests in adequate discovery outweigh even foreign interests in control over judicial proceedings on their own territory; U.S. interests, therefore, certainly outweigh more generalized foreign interests in privacy and judicial sovereignty.
To the extent that this proposition would have influenced U.S. courts, the scope of direct U.S. discovery would have been increased. While this might have benefitted some U.S. litigants in the short term, it would not have been a desirable outcome. Foreign signatories would have resented the expanded U.S. direct discovery as well as the reduced reliance on the Convention. In the longer term, more vigorous blocking legislation and other undesirable responses would likely have resulted. Disagreements over transnational discovery would have increased, foreign public policies would not have been respected, and private parties would have faced conflicting legal requirements from different nations.
95. 134 F.R.D. 525, 641. 96. Id. at 642. 97. The U.S. Government's amicus curiae brief in Agrospatiale argued that foreign interests were implicated much more significantly when discovery occurred "on" foreign territory than when discovery "from" foreign territory was involved. Brief for the United States as Amicus Curiae at 25, Societd Nationale Industrielle Arospatiale v. United States Dist. Ct. for the So. Dist. of Iowa, 482 U.S. 522 (1987) (No. 85-1695) ("Ordering that a foreign citizen be deposed on a foreign nation's soil obviously works a greater affront to that nation's territorial integrity than ... requiring a foreign corporation doing business here to make admissions that it has published advertisements in American magazines.").
The Advisory Committee's revised proposal, however, was ultimately abandoned. First, in an unusual step, in the summer of 1991, the Supreme Court refused to adopt the proposed amendments to Rule 26, returning them to the Advisory Committee for further study. The Advisory Committee adhered to its proposal, albeit with the addition of generally helpful (but apparently insufficient) explanatory notes, 98 and the Standing Committee (in another unusual step) rejected the proposed amendments. In late 1993, the revised Federal Rules of Civil Procedure went into effect without the proposed changes to Rule 26. It now appears almost certain that the proposal has been abandoned. It may be that disagreement about transnational discovery, particularly that involving the United States, is a problem that cannot presently be solved. At bottom, transnational discovery disputes arise from differing national conceptions of privacy, international law, the rights of litigants to disclosure of information from others, and the role of the judicial process in addressing social and economic ills. On many of these issues, there are important differences between U.S. and foreign views which may not be susceptible to any reasonable accommodation.
But the problem appears sufficiently serious to warrant efforts to try to solve it. Foreign nations have protested against extraterritorial U.S. discovery and believe that U.S. implementation of the Convention has been unsatisfactory. On the other hand, many in the United States feel that foreign nations unreasonably refuse to cooperate in U.S. discovery efforts based on narrow commercial interests." The disagreement has caused wasteful litigation, has produced foreign blocking legislation and other obstacles to transnational discovery, has subjected private parties to conflicting legal requirements, and threatens to frustrate international cooperation in other fields. Although there are more pressing problems on the agenda of international lawyers, extraterritorial discovery seems to be sufficiently important to justify exploration of new approaches.
A. Scope of Discovery
The basic framework for a compromise on extraterritorial discovery requires both the United States and its trading partners to moderate their positions on the acceptable scope of discovery. At present, the United States demands the customarily broad discovery available under Rule 26, modified on an ad hoc basis by lower court decisions that tailor or "pare down" extraterritorial discovery requests. Meanwhile, foreign states either flatly refuse to permit pretrial discovery under the Convention or, more commonly, permit only narrow discovery of specific documents or classes of documents.
Although agreement may not ultimately be possible, it is not unreasonable to think that some compromise between these two extremes could be fashioned. Indeed, the past half-dozen years have seen groping efforts in this direction, with partial Article 23 reservations replacing absolute ones in Europe and with lower U.S. courts (and the Third Restatement) moderating the scope of U.S. extraterritorial discovery."
The remaining task is to close the gap and formalize agreement on a standard of materiality falling between the present U.S. and foreign positions.
One possible formula would limit discovery to information that is material to the subject matter of the parties' dispute. The United States would make a concession to foreign interests by precluding "fishing" for information that might in turn lead to relevant evidence and by demanding, beyond mere relevance, a showing that the requested information has some meaningful effect on the disputed issues. Moreover, acceptance of this compromise would establish an across-the-board formula rather than the present ad hoc and unpredictable practice of "tailoring" discovery requests.
On the other hand, U.S. litigants would obtain significantly broader cooperation from foreign courts than is currently available. In particular, a "materiality" rule would not require a litigant to demonstrate that requested documents actually exist, and would not limit discovery to "specified" documents. These benefits would be most significant with respect to discovery from nonparty witnesses not subject to U.S. subpoena power. Because for these entities the Convention is currently the only means of discovery, an expansion in the scope of discovery under the Convention would be a substantial benefit.' 0 '
As to discovery from parties, the proposed compromise would provide U.S. litigants with a more mixed package. They would be denied the more expansive aspects of discovery available under Rule 26-although this is frequently unavailable even under existing practice. At the same time, they would be relieved of the unpredictability and expense associated with Aerospatiale's analysis as well as with the obstacles of foreign blocking statues. In addition, they would obtain greater certainty with respect to the enforceability of U.S. judgments abroad.
B. Time Limits for Executing Requests
Any effort to improve the Convention needs to ensure the speedy execution of letters of request. The Convention currently requires signatory states to execute incoming letters of request "expeditiously," but there is a widespread perception that this has often not occurred. A revised Convention could either include a fixed time limit for executing letters of requests (such as three months) or grant the requesting court the right to fix a time limit, subject to a minimum allowable time.
This approach would, of course, impose an administrative burden on the courts of requested states. But, where the United States accommodates foreign states' demands that their courts be permitted to supervise discovery, it is not inappropriate to require in return that foreign courts accommodate the pace of U.S. pretrial proceedings.
A compromise could also address remedies in cases where time limits are not met. For instance, the new Convention could require the noncomplying requested state to provide a statement as to the circumstances of the delay and an undertaking of future compliance. In addition, in the event of noncompliance, the requesting state could be permitted to dispense with the Convention, either with or without a grace period. Moreover, provisions could be made for fee-shifting in cases where noncompliance resulted from a litigant's actions.
A compromise could also deal with the issue of expense. Compliance with the Convention's procedures generally imposes additional costs beyond those resulting from direct discovery, including the need for translations, foreign legal fees, and transportation. In some cases, these fees may materially affect the ability of a plaintiff to present his or her U.S. case; therefore, it might be appropriate, in such circumstances, to require or permit shifting of costs or fees. A party insisting upon use of the Convention's procedures, and deriving the benefits and protections of those procedures, might appropriately be required to pay for some or all of the additional financial burden imposed on the other party.
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C. Procedures for Executing Discovery Requests
A compromise on extraterritorial discovery also necessitates agreement on an acceptable procedure for taking evidence. Such a compromise requires meeting foreign demands for judicial supervision of the discovery process, without denying U.S. litigants their ability to initiate and pursue factual investigations. In principle, the objective of increased judicial involvement in discovery is not beyond reach. Similar objections exist in purely domestic U.S. contexts, and a reasonable argument can be made that all parties would benefit from greater judicial supervision." 3 102. Any such fee-shifting ought to take into account the possibility that direct U.S. discovery might be more costly than use of the Convention, owing to its broader scope and party-controlled character.
103. Brazil, supra note 26, at 1295; see also The crucial issue in the context of the Convention is who would provide judicial supervision of U.S. discovery: U.S. courts, foreign courts, or some combination thereof. Two alternatives appear most promising. First, foreign courts could be responsible for executing U.S. discovery requests, subject to the requirements described above concerning scope and timing. By placing decisions on the reach of U.S. discovery in foreign hands, the United States would make a significant concession, substantially allaying foreign concerns about the proposed compromise. United States courts could retain the power to order direct U.S. discovery in a limited set of circumstances following foreign execution of a letter of request. For example, direct U.S. discovery could proceed after a U.S. court concluded that the Convention's provisions, including those relating to scope of discovery, had been materially breached. A variety of modifications to this formula could be explored, including heightened standards of proof, requirements for detailed factual and legal findings, and alternative formulations of the "material breach" requirement.
A second approach would require any U.S. letter of request to gain approval in advance from a U.S. judicial authority after notice and an opportunity for a hearing. Once approved by a U.S. judge or magistrate, a letter of request would be entitled to a presumption of validity in foreign courts, which would be charged with executing the request. In approving letters of request, U.S. courts would, of course, apply the Convention's (new) limits on the scope of discovery. A foreign court could overturn the U.S. determination only upon a specific finding, perhaps by some heightened standard of proof, that the Convention did not authorize the request. If a foreign court reached such a conclusion, then direct U.S. discovery would be available, subject perhaps to a requirement that the U.S. court reconsider the issue and specifically conclude that the foreign court had materially breached the Convention.
Both approaches seek to provide judicial supervision of U.S. discovery, without compromising the party-directed character of U.S. factual investigation. Nonetheless, objections to these proposals are likely to surface. One line of objection will no doubt be that both approaches invite the courts of one nation to sit in judgment on a foreign state's adherence to the Convention, thereby provoking unseemly transatlantic fingerpointing. This objection, however, does not warrant rejecting either approach. Judicial scrutiny of foreign states' compliance with treaty obligations already exists in some fields"° and ought not be unacceptable in principle. Moreover, both alternatives are structured to facilitate compromise and deference, and to limit judicial second-guessing to extraordinary cases. Any resolution of transnational discovery disputes will require cooperation-and inevitably disagreement-between national authorities. The two suggested approaches do involve some measure of second- guessing, but the number of disputes likely to result from either compares favorably with the existing situation.
D. Privileges
Any compromise affecting transnational discovery also needs to address the subject of privileges. In addition to permitting less expansive factual investigation than is available in the United States, foreign states generally recognize different, and sometimes broader, privileges. At present, U.S. courts generally respect foreign privileges where they are properly applicable under choice of law rules; 1 0 5 at least in principle, therefore, the United States ought to be able to forego discovery in situations where a foreign privilege so requires."
Two important caveats are necessary. First, it would be practicable to require nations to provide detailed listings and descriptions of local privileges in advance. Where a nation wishes a release from its obligation to execute a letter of request, it can appropriately be expected to have provided advance notice of its intentions.
Second, some civil states might wish to assert broad "business" or "trade" secrets privileges. 7 From a U.S. perspective, recognizing such privileges would largely eviscerate the Convention. Acknowledging such privileges would also probably be unnecessary to protect foreign interests. Comparative law studies suggest that foreign "business secrets" privileges serve principally to limit the use of proprietary commercial information by competitors. 0 8 Because this objective could be largely achieved through the use of protective orders, redaction, in camera hearings, and similar devices, outright withholding of material evidence would not be necessary.
E. Equality of Treatment
Finally, any proposed revision of the Convention must satisfy U.S. and foreign requirements of procedural fairness and equality of treatment of parties. Most importantly, from a U.S. perspective, parties from Convention signatories ought not enjoy discovery or other litigation advantages over U.S. litigants." 9 To achieve this end, the U.S. side would likely insist upon two safeguards.
First, litigants from signatory states would not be permitted to obtain discovery on broader or more expeditious terms than they were required to give. As Justice Blackmun's concurring opinion in Agrospatiale observed, district judges presently have the power under the Federal Rules of Civil Procedure to so limit discovery:
Courts can protect against the [concern] that a foreign party to a lawsuit would have a discovery advantage over a domestic litigant ... by exercising their discretionary powers to control discovery in order to ensure fairness to both parties ....
If, for instance, resort to the Convention procedures would put one party at a disadvantage, any possible unfairness could be prevented by postponing that party's obligation to respond to discovery requests until completion of the foreign discovery.
11
Any proposal to revise the Convention should clearly recognize the necessity of treating all parties equally with respect to discovery opportunities, including by means of limiting otherwise available U.S. discovery.
Second, the proposed compromise could also implicitly or explicitly affirm the right of national courts-and particularly U.S. courts-to apply presumptions, burdens of proof, and other evidentiary devices to ensure a level litigation field. Equalizing discovery opportunities does not assist a party who bears the burden of proof on an issue as to which effective discovery is not available. Although the compromise proposed here ought to permit effective discovery in most cases, a residual power to adjust evidentiary requirements might be appropriate.
VII CONCLUSION
The post-Agrospatiale resolution of transnational discovery disputes satisfies virtually no one. Foreign states resent the refusal of U.S. courts to make use of the Convention and their disregard for local conceptions of judicial sovereignty. The United States is frustrated by foreign states' Article 23 reservations and blocking statutes, as well as by the unwieldy character of the Arospatiale analysis.
Real substantive differences concerning the appropriate scope and means of discovery may preclude any early resolution of transatlantic discovery disputes. Given the apparent seriousness of the problem, however, it is at least worth 109. This was a concern underlying rejection of the first-use rule in Aerospatiale:
[W]ithin any lawsuit between a national of the United States and a national of another contracting party, the foreign party could obtain discovery under the Federal Rules of Civil Procedure, while the domestic party would be required to resort first to the procedures of the Hague Convention. This imbalance would run counter to the fundamental maxim of discovery that "mutual knowledge of all the relevant facts gathered by both parties is essential to proper litigation." Soci6t6 Nationale Industrielle Adrospatiale v. exploring the possibilities of a compromise. One framework for a settlement would involve the following elements:
1. A U.S. commitment to use the Convention, except where a foreign signatory has materially breached its terms; 2. Deletion of Article 23 (or revocation of Article 23 reservations) and agreement on the scope of discovery that must be permitted, such as discovery of all information material to the parties' dispute; 3. Agreement on an effective means of judicial supervision of evidencetaking under the Convention, such as initial judicial scrutiny and approval of letters of request in the requesting state coupled with some form of deference to such approval in the requested state; 4. Agreement on fixed time limits for the execution of most letters of request; 5. Provisions for fee-shifting in cases requiring translations and other defined expenses; and 6. Agreement on mandatory recognition of most foreign privileges, provided they are identified and described in the foreign state's accession.
These six points merely illustrate one possible compromise. A wide range of modifications or refinements would be possible, depending ultimately on the objectives of the affected states. Though it may seem unduly optimistic, the differences that presently separate the United States from its principal trading partners do not appear so great as to foreclose a compromise along the above lines. In the end, one or more of these differences may prove unbridgeable, or the existing status quo may not be as objectionable as public rhetoric suggests. Nevertheless, the persistence and vigor of complaints about the status quo and the possibilities for a new, more durable compromise are sufficient to justify further exploration.
